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Asset Titling: Why It Matters
and How to Ensure Accuracy

A key part of properly implementing a client's estate plan is to ensure
that assets are titled so that they flow in accordance with the client’s
true wishes at death.
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A key part of properly implementing a client’s estate plan is to ensure that assets are
titled so that they flow in accordance with the client’s true wishes at death.
Unfortunately, many more times than we would like, this does not end up being the
case, for one reason or another. We find this is a classic “you can lead a horse to
water” issue. Despite our best efforts, many times a client’s estate plan is partially
thwarted because of asset titling that is inconsistent with the true goals and
objectives of a client. Sometimes such mistitling simply causes a missed tax or asset
protection planning opportunity, but, all too often, it literally causes assets to wind
up in the hands of the wrong beneficiary. At times this can be remedied, but, more
often than not it cannot.

In our article, “Survey Sheds Light on the Perils of TOD and POD Account
Registrations (https://www.law.com/thelegalintelligencer/2018/03/05/survey-sheds-
light-on-the-perils-of-tod-and-pod-account-registrations/)” (published in the Legal on
March 6, 2018), we covered the mistitling that regularly occurs when clients are
encouraged to avoid probate by designating beneficiaries to directly receive the
financial accounts on death (whether by filling out beneficiary designation forms or
“payable on death” or “in trust for” titling). In that article, we explained how it would
have been better for those account assets to have passed through the probate
process and thus, through a decedent’'s well thought out estate plan.

A similar problem occurs when assets are inappropriately titled “joint with rights of
survivorship.” Many times, folks are also advised to do use such titling to avoid
probate. Other times, this type of titling occurs in order to give a family member
current access to accounts (including check writing authority) to assist a potentially
incapacitated account owner. For such instances, the implementation of a power of
attorney would generally have been significantly more appropriate. This is always
the case when the goal of the account owner is for the account assets to pass in
accordance with his estate plan (i.e., will and/or revocable trust) rather than to the
surviving joint owner at death.

There are several hazards to the joint with right of survivorship titling for assets. First
off, the assets may go to unintended beneficiaries (or to the right beneficiaries, but,
in the wrong manner if a trust structure had been planned). Even if the surviving
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owner does cooperate to honor the true wishes of the deceased owner, it can be
tricky in terms of evaluating whether or not the resulting transfers to the intended
beneficiaries are taxable gifts by the surviving owner. Another problem is that
taxable income that should be directly attributable to a decedent’s estate, but is not
reportable on the estate income tax return because it is taxable to the surviving joint
owner, cannot be offset by estate administration expenses which would have been
deductible against such income. This can cause significantly greater income tax to be
payable than necessary. A final problem is that there is always a risk that the
noncontributing joint tenant develops creditor issues and the joint asset may be
vulnerable to such creditors’ claims.

For second marriages, it can be disastrous when assets are titled as joint owners
with rights of survivorship, so it ends up being a gamble as to which spouse’s
children inherit those assets. The children of the first spouse to die almost always
lose out in that scenario. Even for long-time married couples with only common
children, their estate planning needs are often best met by not having accounts be
jointly titled with rights of survivorship (i.e., tenancy by the entirety property). For
younger couples, such account titling may make sense both for the sake of simplicity
in the event of a premature death and due to the creditor protection benefits that
may be available for tenancy by the entirety property. However, for many couples,
the benefits of leaving a direct legacy for the children from the first spouse to die
often outweigh such potential protection. In such cases, it is better for spouses to
either hold assets separately under their individual names, or in both names but as
“tenants in common.” That way, on the death of the first spouse, a portion of the
tenant in common asset (typically 50%) will pass under the estate plan of the first
spouse to die.

Up until the time that portability of the federal estate tax exemption was enacted in
2011, nearly all couples who were concerned about planning to minimize the hit of
the federal estate tax were counseled to try to balance out their assets so that they
were titled separately as close to 50/50 as possible rather than being titled jointly (or
solely in one spouse’s name). This is because, before the advent of portability, the
federal estate tax exemption was “use it or lose it.” So, if the exemption was $1
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million per spouse, and the first spouse to die did not have any assets titled in his or
her individual name (or all of the assets otherwise passed outright to the surviving
spouse by designation or by virtue of joint ownership) the family would lose the tax
benefit of the full exemption of the first deceased spouse. For $1 million of assets,
when the tax hit was at the 55% rate, this could have been a “waste” of $550,000 of
potential tax savings. The way to not waste the exemption was to either give assets
equal to the exemption to the children at the death of the first spouse to die, or,
more typically, to suspend them in a “credit shelter trust” for the benefit of the
surviving spouse (and sometimes the children too) until both spouses had died.

Under current law with portability, in many cases there is no longer a concern with
wasting the federal estate tax exemption available to the first spouse to die because
any unused portion can now “port” to the surviving spouse. However, there remain
several tax and nontax reasons to fund a trust with the exemption (or a portion of it)
on the death of the first spouse (and a trust can only be funded at the first death if
the first deceased spouse had assets owned titled in his or her individual name, and
not in joint names). These days the tax reasons apply to fewer taxpayers than in the
past, with the exemptions hovering at the $11 million-plus level, but, that can easily
change under future tax laws as the country’s politics evolve. As a backdrop, it's
important to recognize that in the 1990s, the exemption was $600,000 per person,
which would be much less than $11 million when taking into account inflation as
indexed for today's dollars.

From a tax perspective there remain three main reasons to continue to plan to have
the exemption of the first spouse be used, rather than just rely on portability, and
for this to occur, each spouse must have sufficient assets titled in his or her
individual name. First, the exemption from the federal “generation skipping transfer
tax” is NOT portable. So, that remains a “use it or lose it” proposition which will be
lost if all of a couples’ assets pass to (or are otherwise wholly owned by) the
surviving spouse on the death of the first spouse to die. Second, if there is a big time
gap (as often is the case) between death of the first and second spouse, not only is
there a greater chance of the federal estate tax laws changing, and potentially
resulting in a reduced exemption for the surviving spouse, but, also, there is an
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opportunity for the assets using the exemption at the first death to significantly
grow in value before the surviving spouse’s death. The tax that would have been due
in the surviving spouse’s estate on any such appreciation in asset value value can be
a significant savings for the family when the growth is “tax sheltered” in a credit
shelter trust—recognizing that it is not uncommon for invested assets to double
every 10 years or so. Finally, if the surviving spouse remarries, as often happens
against expectations, any portion of the ported exemption which is not used
through gifting prior to the new marriage will be forfeited.

There are also many nontax reasons to title assets so that a credit shelter type trust
may be funded on the first spouse’s death. A primary concern is protecting assets if
the surviving spouse remarries. While prenuptial agreements can also provide some
protection, a trust provides another layer of protection. Also, if the surviving spouse
has creditor issues, whether due to nursing home costs, or for other reasons, a trust
can protect some of the family’s assets for the benefit of both the surviving spouse
and the children. Another subtle, but valuable, benefit of a trust is that it gives the
family the opportunity to have a legacy of funds attributable to the first spouse to
die that will ultimately pass directly from that spouse to the children and
grandchildren. While typically the primary benefit of such an arrangement is asset
preservation, there is a palpable emotional component for most families as well in
that it is a source of fortifying connectivity to the deceased family member.

Rebecca Rosenberger Smolen and Amy Neifeld Shkedy are members and co-
founders of Bala Law Group. They focus their practices on tax and estate planning.
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