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With Valentine's Day approaching, if history repeats itself this year, taking the plunge into the bonds
of holy matrimony will be on the minds of many people. These happy couples who decide to tie the
knot are usually not thinking about the day they will, eventually, lose one another through the
unavoidable trauma of death and/or divorce. Yes, "and/or." Sad, but true, death and divorce actually
overlap for some couples. Although most couples won't want to think about it at such a happy time, it
is important to know what inheritance rights a surviving spouse has, and also, how these rights may
be affected if a spouse dies in the middle of a divorce proceeding.
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Rights of A Surviving Spouse

Getting married bestows upon spouses certain inheritance rights, unless, of course, these rights are
effectively waived in a prenuptial agreement. A surviving spouse's rights will vary depending on
whether the deceased spouse died with a will (dying testate) or died without a will (dying intestate) in
place.

When a will is in place, regardless of what the will states, a surviving spouse will generally have the
right to take an "elective share" of the deceased spouse's "augmented estate" (as set forth under
Chapter 22 of the Probate, Estates and Fiduciaries Code). An elective share is that share of a deceased
spouse's asset base that a surviving spouse may claim as an alternative to what assets would otherwise
be available to him or her under the terms of the decedent's estate plan. Under Pennsylvania law, the
elective share is one-third of certain assets attributable to the deceased spouse. If the spouse elects to
take the elective share, he or she automatically forfeits rights to other assets to which he or she would
have otherwise been entitled (generally including life insurance and joint property). Depending on
what, if anything, would have otherwise been provided, taking the elective share may or may not be in
the surviving spouse's best interest, and is something that should be carefully evaluated with an
attorney.

When there is no will in place, so that the first spouse dies intestate, the distribution of assets, which
are not otherwise effectively disposed of, is determined by Pennsylvania statutory provisions (20
Pa.C.S. §2102). In such a case, the surviving spouse will inherit between 50 percent and 100 percent
of the decedent's assets, depending on whether there are surviving descendants and/or parents of the
decedent. When there is no surviving descendant or parent, the surviving spouse will receive the
entire intestate estate. If the deceased spouse also had surviving descendants and/or parents, the
surviving spouse will receive the first $30,000 plus one-half of the balance of the intestate estate.
However, if any of the deceased spouse's descendants were not also the descendants of the surviving
spouse, then the spouse would not receive the first $30,000.

Occasionally, a situation emerges where a will is in place before marriage, but never updated. Even if
the intention was to include the surviving spouse in the will, sometimes a spouse never gets around to
updating the will to include the spouse. In that case, Pennsylvania law provides that the surviving
spouse will receive the intestate share of the estate, unless the will gives the surviving spouse a greater
share or unless it appears from the will that it was made in contemplation of marriage. With respect to
assets that pass by beneficiary designation forms (and do not pass under a will), the Employee
Retirement Income Security Act provisions of federal law require that 401(k) plans and other
"qualified plans" must pass to the spouse, unless the spouse specifically waives rights to it in writing
and in conjunction with the designation of a different beneficiary. Notably, it is generally inadequate
to rely on a prenuptial agreement alone to effectively waive such rights. By contrast, no such formal
waiver is required in Pennsylvania for IRAs, annuities and life insurance beneficiary designations in
order for those benefits to be effectively directed to a non-spouse beneficiary.

Revocation of a Spouse's Rights Upon Divorce

In Pennsylvania, a divorce will generally revoke any estate-planning provisions relating to an ex-
spouse. Thus, to the extent that an ex-spouse was named in a will, unless it appears from the will that
the provision was intended to survive the divorce, any provisions for the spouse become ineffective
under 20 Pa.C.S. 2507(2). Such revocations also apply to will substitutes, such as revocable trusts, as
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well as beneficiary designations for life insurance, annuities, profit-sharing plans or other such
contractual arrangements providing benefits to a spouse (subject to ERISA rules in the case of
qualified plans, as described above and below). Pennsylvania statutes used to provide that a divorce
had to be final in order for provisions related to a spouse to effectively be revoked. However, several
years ago the statutes were revised to provide that such revocation also occurs if a spouse dies during
the course of divorce proceedings where no decree has been entered by the court but grounds have
been established as provided in 23 Pa.C.S. 3323. Establishing "grounds" depends on the type of
divorce proceeding, but it can consist of the court's findings that grounds existed, both parties having
filed affidavits of consent, or an aftidavit being filed by one party without the other party having filed
a counter-affidavit if the court determined that the marriage was irretrievably broken and the parties
were separated for at least two years.

Despite the Pennsylvania statutes that automatically revoke beneficiary designations upon divorce,
ERISA provisions preempt state law with respect to certain qualified plans. For example, in the case
of a qualified pension plan, where the divorced spouse's name is still named on the beneficiary
designation form for the plan, and there has been no voluntary waiver, the plan administrator will still
pay the death benefit to that divorced spouse. In another case, where ERISA preempted state law, /n
the Matter of Mancilla, 3 Fiduc. Rep. 3d 297 (2013), even though the deceased spouse changed the
beneficiary designation on his employee profit-sharing plan from his spouse to his children after filing
for divorce, ultimately the wife was deemed to be the rightful beneficiary under ERISA because she
did not effectively waive her right to the plan proceeds and none of the ERISA exceptions applied.
The court ruled that insofar as Pennsylvania's Divorce Code was inconsistent with federal law, the
directives of ERISA applied.

Notwithstanding the foregoing "safeguards" under Pennsylvania statutory provisions, it is generally
advisable for each spouse to review and update estate-planning documents upon the commencement
of a separation or divorce in order to be sure they are as consistent with what is intended and
appropriate under the changed relationship status as soon as possible.

Giving Away More than a Ring

As Feb. 14 approaches and proposals are in full force, there may be more that is ultimately being
given away than the three months' salary it may cost to put a ring on it. Whether that's for better or for
worse is, in large part, up to the happy couple. But, it may also be partly up to what state law dictates.

Rebecca Rosenberger Smolen and Amy Neifeld Shkedy are co-founders of the boutique firm Bala
Law Group (www.balalaw.com) and concentrate their practices in trust and estate planning and
administration.
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